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DECISION AND ORDER! - AWARDING MEDICAL BENEFITS

This proceeding involves a claim for benefits under the Longshore and Harbor Workers’
Compensation Act, as amendé&8, U.S.C. § 901, et seq., (the “Act”). The claim is brought by
Michael Burt, Claimant, against his former employer, Nationa Steel & Shipbuilding Co.
(“NASSCQO"), Respondent. Claimant assertsthat heispermanently disabled dueto aneck, back, and
shoulder injury sustained during hisemployment. Inaddition, Claimant asserts he sustained a back
injury during his

employment inaseparate incident that has permanently disabled him. A hearing was held on March
15, 2002 in San Diego, California, at which time the parties were given the opportunity to offer

! The following abbreviations will be used in citations to the record: CX - Claimant’s
Exhibit, RX - Employers Exhibit, and TR - Transcript of the Proceedings.



testimony, documentary evidence, and to make oral argument. The following exhibits were received
into evidence:

1) Claimants Exhibits Nos. 2-9; and

2) Respondent’ s Exhibits Nos. 1-23.

Upon conclusion of the hearing, the record remained open for the deposition testimony of
DoctorsLouisTowneand Larry Dodge and the submission of post-hearing briefs, which weretimely
received. The depositions of Dr. Towne and Dr. Dodge are marked as CX-8 and RX-21,
respectively. Inaddition, the Court hasacceptedinto evidencereportsfromeach doctor offered post-

hearing. The report of Dr. Towne is marked as CX-9, and the reports of Dr. Dodge are marked as
RX-22 and 23. This decision is being rendered after giving full consideration to the entire record.

STIPULATIONS

The Court finds sufficient evidence to support the following stipulations:

1) On or about April 4, 1997, Claimant sustained an industrial injury to his back, neck, and/or
his left shoulder.

2) Claimant was involved in awork-related incident on or about October 1, 1997.

3) Claimant was employed as a shipfitter for NASSCO and was involved in ship repair and
construction, making him a maritime employee under 8§ 2(3) of the Act.

4) Both the April 4, 1997 and October 1, 1997 incidents occurred at the NASSCO shipyard and
therefore occurred on a maritime site under 8§ 3(a) of the Act.

5) Notice was timely provided for the April 4, 1997 injury and October 1, 1997 incident.

6) Claimsfor the April 4, 1997 and October 1, 1997 incidentsweretimely filed under 813 of the
Act.

7) Claimant required medical treatment after each of these incidents, and medical treatment
under § 7 of the Act was provided by NASSCO.

8) There isno claim for temporary tota disability. TR. 7.
9) During the time Claimant worked in the Steel Trades Department, David Voigt was never
asked to seek permanent modified work for Claimant. TR. 140.

2TR. 5-6, unless otherwise indicated.
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10)  Elwood Breece is not involved in any way in doing the NASSCO wage statements. TR. 171.
11) Joyce Gillis a qualified expert rehabilitation counselor and consultant. TR. 179.

12)  Joyce Gill did not mail her vocational job report to Claimant; NASSCO mailed the vocational
job report to Claimant. TR. 243.

| SSUES
The unresolved issues in these proceedings are:
(2) Fact of Injury and Causation;
(2) Nature and Extent of Disability;
3) Date of Maximum Medical Improvement;
4) Suitable Alternative Employment;
(5) Average Weekly Wage;
(6) Section 8(j) Obligation to Report Earnings;
(7) Section 8(f) Special Fund Relief;
(8) Reasonable and Necessary Medical Benefits; and

(9)  Attorney’'s Fees

SUMMARY OF THE EVIDENCE

l. TESTIMONY

Michad Burt

Mr. Burt was employed by NASSCO for about 8 %2 years, with his last permanent regular
position as a shipfitter. As a shipfitter, Mr. Burt was responsible for aligning units, cutting with a
torch, welding, moving large amounts of steel around the yard, and ship assembly. The job requires
crawling, climbing ladders, and 3 to 7 hours of bending and stooping eachday. Inhiswork, Mr. Burt



used chainfalls, come-alongs, and porta-powers to help lift heavyit&Rs. 30-34, 96-97.

According to Mr. Burt, his full tool bag weighed about 45 Ibs. Three to four times a week
generally, Mr. Burt had to carry steel parts weighing about 40 Ibs. each. Mr. Burt carried at least two
of these steel parts at a time because he had to move stacks of 60-80 of them. While a shipfitter, Mr.
Burt attended safety meetings each week and gang box meetings before each work shift, during which
he was told not to lift anything by himself that he thought was too heavy and to get help if something
was heavier than 45 Ibs. TR. 32-33, 97-98.

On April 4, 1997, Mr. Burt was working on a box girder about 3 feet high and 45 feet long.
Mr. Burt was walking across the top of the box girder when he slipped in axle grease and fell with
his head going back and his feet going forward. Mr. Burt fell off the box grider onto the deck 3 feet
below, striking his head and left shoulder. TR. 34-36.

Following the fall, Mr Burt had complaints about pain to his neck, shoulder, and chest. He
saw Dr. Dodge for those complaints on April 9, 1997. On that occasion, Dr. Dodge told Mr. Burt
he should not return to work as a shipfitter, but could return to work under modified duty at
NASSCO. TR. 37.

With respect to light duty at NASSCO, Mr. Burt worked first as a temporary material chaser
for three months, wherein he delivered parts as needed to workers on the job. Next, Mr. Burt did
office work for the repair yard for three months. He then worked at the Steel Trades Department for
four months, helping new students when other instructors were busy. The positions he held after
being injured were not permanent, and Mr. Burt was never offered reclassification to a new
permanent position. TR. 38-39, 41.

Six months after the injury, Mr. Burt wanted to consult another physician to find out why he
continued to have shoulder, neck, and chest pains. Mr. Burt consulted Dr. Louis Towne. After doing
an MRI, Dr. Towne told M Burt something wrong was found with Mr. Burt’s neck but that the
condition was probably not going to improve. Therefore, the situation was left as it was, and Dr.

Towne sent Mr. Burt back to work at NASSCO on modified duty. TR. 37.

In addition to the April 4, 1997 incident in which Mr. Burt slipped to the deck, Mr. Burt
testified about two other injuries. Mr. Burt sustained an injury to hisface when hefell down aflight
of stairsat NASSCO, causing him to lose his tooth and bang his head a bit. The incident occurred
between October 1-10, 1997. Workers Compensation covered the tooth repair. Mr. Burt testified
that his neck was affected because he hit his face and the impact pushed his neck back, aggravating
the pre-existing pain. After being read his deposition, wherein Mr. Burt stated he felt no additional
pain to any part of his body as aresult of the tooth incident, Mr. Burt explained, “What I’m saying
isthat all the pain was already on my body so | wasn't looking for none to be extra. | wastrying to

3 A come-along is a chain hoist with a handle. A porta-power is a hydraulic jack for lifting
heavy steel. A chainfall is a come-along without the handle. TR. 96-97.
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fix what was already bleedingyly painwasaready there.” Mr. Burt ultimately testified that it isfair
to say the tooth incident did not have anything to do with his neck or back. TR. 49-50,100-104.

Mr. Burt testified he sustained an injury to hislower back in another incident. Mr. Burt was
rolling up overhead electrical leads, walking with the cable across hisshoulder. The cable got caught
and gave him awhiplash-type injury, causing him pain to his lower back. TR. 50-51.

Mr. Burt saw Dr. Dodge on several occasions between April 1997 and February 2001. After
being read Dr. Dodge’ s October 29, 1997 report stating, “ The patient states at thistime, hislow back
is actually feeling quite well,” Mr. Burt testified that he may have said that at the time. After being
read from the same report the statement, “He really does not have any significant pain,” Mr. Burt
responded that he did not recall saying that. Mr. Burt explained, before his injury he was 100%
healthy and so to him pain could be “something as simple as a hangnail because I’ve never really
experienced pain. Soif | tell [Dr. Dodge] that I’m having pain on my left side—if it was something
to talk about, thenit’s pain,” regardless of how Dr. Dodge rated it. TR. 63, 65-67.

After being read Dr. Dodge’'s July 17, 1998 report stating, “He also denies any low back
pain,” Mr. Burt was unsure whether he made that statement. He further explained that his back pain
came and went and that his main concern was his neck and shoulder. TR. 75.

Mr. Burt affirmed that in February 2001, he told Dr. Dodge the only complaint he had was
some soreness on the left side of his neck and left shoulder. When Mr. Burt saw Dr. Dodge in
February 2001, Mr. Burt was not engaged in any strenuous physical activity, except walking several
milesaday for exercise, and therefore the complaintswere made at atime devoid of physical activity.
TR. 64, 112.

Mr. Burt was a member of Kaiser Hospital Plan while employed at NASSCO from 1989 to
April 1998 but was never seen or treated at Kaiser for hisback, neck, or left shoulder. Mr. Burt has
never been seen or treated by achiropractor. Mr. Burt did not take any prescription medication from
about the beginning of 1998 until January 2002. In January 2002, Mr. Burt began taking anti-
inflammatory pills and ibuprofen, prescribed by the Veterans Affairs Hospital. Mr. Burt did not have
medical coverage from April 1998 until January 2002, when he applied for coverage at the VA
Hospital. Aside from medication, Mr. Burt last received medical treatment for his back, neck, or
shoulder in 1997. TR. 40-41, 80-82, 87.

Mr. Burt had surgery on hisright kneein 1987, performed by Dr. Towne. The surgery was
required because his knee was injured in a car accident. Mr. Burt felt severe pain in his knee after
the car accident and before the surgery. Mr. Burt was seen and treated at Mercy Hospital in 1998
for abusted lip due to afight. Mr. Burt was fighting with his girlfriend at a bus stop when he was
hit by another man. Mr. Burt threw a couple of swings at the man before the two were separated.
TR. 67-68, 78-80.

Mr. Burt currently has complaintsregarding the whole upper left side of hisbody, specifically
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his neck and shoulder. There are activities that Mr. Burt used to do but no longer does because of
the pain. Mr. Burt is bothered by swimming, looking both ways when crossing the street, simply by
turning his head, and reaching up when he is laying on the floor or playing with his kids. According

to Mr. Burt, the pain affected his ability to work. Mr. Burt testified he is not able to work as a
shipfitter because of the weight restrictions placed on him and because he was not able to use any of
the equipment. TR. 51-52.

Shortly after his April 4, 1997 injury, Mr. Burt took a urinalysis test in compliance with
NASSCO’stesting policy for all injured workerswho would misswork time. The results came back
positive for marijuana. Mr. Burt wastold that he either join the Employee Assistance Program or be
immediately terminated, so Mr. Burt joined the program. After a year with the program, during
which he was frequently tested, Mr. Burt wasinformed hisurinalysis showed atrace of alcohol. For
that reason wasterminated fromNASSCO. Mr. Burt testified that no one ever told him hewasgoing
to be tested for alcohol when he entered the EAP program nor that he would be terminated if he
tested positive for alcohol. TR. 44-46.

When he had worked at NASSCO, Mr. Burt was amember of the Ironworkers Union Local
627. Mr. Burt contacted hisattorney and the Union when he wasterminated. 1nresponseto whether
he filed a grievance against NASSCO &fter the termination, Mr. Burt testified he left everything in
the hands of the other peopleto file. TR. 75, 104-05.

Mr. Burt has not been employed since he was terminated by NASSCO. Dr. Towne had
advised that Mr. Burt needed to be retrained in some light or medium type work. Therefore, Mr.
Burt was not going to look for ajob until he got retraining to earn a competitive wage to provide for
him and his family. Subsequently, everything fell apart and so he did not look for work. He was
stressed and became homeless. Mr. Burt has not been offered nor received retraining from any
source. TR. 42-43.

Dr. Towne never advised Mr. Burt that he wastotally disabled and could not return to work
at all. Sincehewaslast employed by NASSCO, Mr. Burt has not sought any kind of work, including
light duty work. Asto how he occupies histime, Mr. Burt testified he sits around, reading-that he
has done nothing because he has been homeless the last 242 years. Mr. Burt stated he did not sit at
home and watch television because hedid not have ahome. After being read contrary testimony from
his deposition, he agreed that he spent his time watching television, which continues to accurately
describe how he spends histime. TR. 93-95.

Mr. Burt received workers' compensation from NASSCO in 1997. Mr. Burt disputes that
NASSCO paid him $170/week from October 27, 1997 until August 9, 1998, stating NASSCO began
making such payments but stopped. TR. 90.



In December 1997, Mr. Burt met with Joyce Gill, a vocational consultant. Mr. Burt does not
recall whether he told Ms. Gill he had no difficulty with bending or twisting. Mr. Burt affirms that
he told Ms. Gill he had no difficulty with standing, walking, sitting, climbing, kneeling, squatting,
stooping, and grasping. TR. 53, 55, 58-59.

Mr. Burt testified there was a strike for about ten weeks at NASSCO between April 4, 1996
and April 4, 1997. The strike was not a complete one that shut down NASSCO because only some
of the unions decided to strike. Mr. Burt was on strike for eight weeks. His wage statements reflect
no earnings from July 21, 1996 until the pay period ending September 22, 1996. His earnings resume
on a regular basis on October 6, 1996. Mr. Burt normally worked throughout the year and received
three weeks of vacation a year. TR. 44, 265-267.

David Voigt

Mr. Voigt is currently Manager of Steel Trades Training and Trades Administrator for Steel
Trades at NASSCO. Mr. Voigt has been employed by NASSCO for about 38 years and has held his
current position for about 12 years. As Manager of Steel Trades Training, Mr. Voigt is responsible
for the training of shipfitters and welders and the development of training material. As Trades
Administrator, Mr. Voigt is involved in placing employees, including light-duty employees and injured
employees in permanent modified duty. TR. 115-16.

Among other positions at NASSCO, Mr. Voigt worked as a shipfitter helper for about one
year and as a shipfitter for about four years. Mr. Voigt is familiar with the job duties of a shipfitter
at NASSCO from his years as a shipfitter, his training of shipfitters, and his involvement in developing
the curriculum used in the training. TR. 116-17.

Mr. Voigt testified a normal tool bag for a NASSCO shipfitter weighs 20-25 Ibs. NASSCO
has gang boxes, a metal lock-in box, that storesployee’ spersonal tools. The normal procedure
at NASSCO isif an employee needs atool that he is not carrying, the employee would get the tool
from the gang box, making it unnecessary for an employee to carry everything with himall the time.
TR. 118-20.

After being shown the RU-91 employee job description describing the normal job duties for
ashipfitter at NASSCO, RX-10, Mr. Voigt agreed that the document accurately described the normal
physical duties of ashipfitter at NASSCO and was signed by him. Mr. Voigt testified that shipfitters
at NASSCO are not normally required to lift over 50 Ibs. by themselves. Shipfitters are frequently
told at safety and gang box meetings that they should not lift anything more than 45 Ibs and that they
should get assistance if they need help. There are mechanical devices available for use by shipfitters
to lift heavy items, including overhead cranes, forklifts, pallet jacks, come-alongs, and porta-powers.
TR. 120-22.



NASSCO policy called for exploring permanent modified duty for Mr. Burt if Mr. Burt had
not been terminated for violating the EAP Program in April 1998. NASSCO explores opportunities
to place every injured employee, but work restrictions for some employees are so extreme that they
cannot be placed in permanent modified duty. TR. 124, 132-34.

There was no strike at NASSCO in 1996, and specifically no strike for ten weeks. The last
strike occurred in 1991 or 1992. He testified he knows the last strike was in 1992 because that is the
yearNASSCO’s old contract expired causing the strike, because he is in charge of manpower and
would be aware of ashortagein manpower, and because salaried supervisorsdo thework whenthere
isastrike and that was the last time he had to do thework. TR. 125-28.

Elwood J. Breece, Jr.

Mr. Breece is the Assistant Manager of Hourly Employment at NASSCO. Mr. Breeceis
responsiblefor al the hourly hiring, enforcesthe company’ s policies and rules, administersdiscipline
as necessary, and is involved regularly in employee discharge at NASSCO. He has been employed
by NASSCO for about 34 years and has held his current position for about 26 to 27 years. Mr.
Breece worked at NASSCO as a shipfitter for about 4 years, became a supervisor for shipfittersfor
2 years, and became an instructor of shipfitters for the Steel Trades Department for about 1 year.
TR. 146-48.

Mr. Breece is familiar with the job duties of a shipfitter at NASSCO because he performed
those duties, supervised shipfitters, and taught shipfitters. Mr. Breece currently observes shipfitters
at NASSCO. A normal tool bag for shipfitters weighs 20-25 Ibs. There is no reason a shipfitter
would normally carry a45 Ib. tool bag because one normally only carries the tools needed for that
day, putting the rest in gang boxes. TR. 148, 155.

He testified there are many devices available to shipfitters to assist with heavy lifting and
carrying of items, such as come-alongs, porta-powers, chainfalls, forklifts, palet lifts, overhead
cranes. NASSCO employees are advised that they should seek assistance from other employees if
the physical task istoo much for themin their opinion. Mr. Breece was shown the RU-91, and Mr.
Breece agreed that the document accurately described the duties of a shipfitter. Mr. Breece testified
shipfitters at NASSCO are evaluated on how much work they can accomplish, and this rating
determines who will be laid off first. TR. 148, 152-55, 157-58.

The Employee Assistance Program at NASSCO was put together to assist employees who
have issuesin safety and performance. If aperson hastested positive for drug use, then that person
isgiven the option of being terminated or entering arehabilitation program. Mr. Burt was placed in
the EAP in April 1997 for substance abuse after he tested positive for marijuana. Mr. Burt was
terminated in April 1998 after testing positive for alcohol. TR. 149-50.

NASSCO had collective bargaining agreements with itsunionsin April 1998, including Iron
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Workers 627, asteel tradesunion applicableto Mr. Burt. Under the collective bargaining agreement
applicable to Mr. Burt, Mr. Burt could have filed a grievance against NASSCO disputing his
termination, but he did not. TR. 150-51.

NASSCO placesinjured employeesin permanent modified duty positions, but NASSCO never
placed Mr. Burt in permanent modified duty work because he wasterminated before that point inthe
process. TR. 152.

Mr. Breece does not recall astrikeat NASSCO in 1996. He believes some sort of job action
took placein 1994. Hetestified the action occurred after thelast contract ended. Some of the trades
went on strike in 1994, Mr. Breece believes. There was an unfair labor practice charge against
NASSCO and asaresult some of the tradeswere permitted to go out on strikeand somedid so. TR.
174-76.

M enna Dinka

Ms. Dinkais a Workers Compensation Analyst at NASSCO, and has been employed there
for about 1v2years. Ms. Dinka administersworkers' compensation claims. Ms. Dinkafirst became
responsible for administering the workers' compensation claim of Mr. Burt in June 2001. Mr. Burt
was to be paid $6,970 at $170/week from October 27, 1997 to August 9, 1998. Ms. Dinka has
independently confirmed that the payments were made to Mr. Burt. TR. 256-58.

A cover letter dated June 28, 2001 and an LS-200 was sent to Mr. Burt and Mr. Burt’s
attorney. Ms. Dinkarequested Mr. Burt’s earnings from January 2001 to the present. Ms. Dinka
never received an updated L S-200 form from Mr. Burt nor Mr. Burt’sattorney. Theletter that was
sent to Mr. Burt wasreturned as undeliverable, and the copy sent to hisattorney was never returned.
TR. 260-63.

. MEDICAL EVIDENCE: Depositions and Reports

LouisC. Towne, M.D.4

Dr. Towneisa QME,” IME, and AME evauator and has done general orthopedics for 31
years. Heislicensed inthe State of Californiaand isboard certified. Dr. Towne decided 2 years ago
to semi-retire after 30 yearsin practice. Dr. Towne currently assists on neck and back surgeries,
last having

* The records of Dr. Towne are reproduced as CX-3, CX-9, and RX-15. These records
will be cited to the extent they differ from or add to Dr. Towne's testimony.

> A qualified medical evaluator under California’s Workers Compensation Act.
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performed back surgeries as the primary surgeon 3 to 4 years ago. Dr. Towne does not currently
perform neck surgeries as the primary surgeon, last having done so during his residency over 31 years
ago. He has performed a neck surgery as a non-primary surgeon within the past year. CX-8, p. 5,
17-18.

Dr. Towne does not have a clinical practice where he treats patients not invewwekiars
compensation or litigation. His current practice consists of medical-legal evaluations and assisting
in surgeries for workers compensation and personal injury patients, which generaly involve
litigation. Of Dr. Towne' s QME evaluations, 90% are for the plaintiff and 10% are for the defense.
CX-8, p. 18-19.

Dr. Towne's current practice deals with everything from head to toe. Dr. Towne has never
been involved or participated in a spinal fellowship, a period of time in which an individual does
specific work and surgery in an area of concern. CX-8, p. 19-20.

Dr. Towne saw Mr. Burt four times: September 9, 1997, December 22, 1998, April 14, 1998
and February 20, 2002. Dr. Townetestified that hefelt Mr. Burt’ s cervical condition was permanent
and stationary in October 1997 and that Mr. Burt isnot totally disabled. Dr. Towne agreeswith Dr.
Dodge's finding that Mr. Burt’s neurological exams are normal. Dr. Towne disagrees with Dr.
Dodge' sfinding that Mr. Burt isnot aqualified injured worker because Mr. Burt hasobvious changes
in hisneck based onan MRI and still hasresidual posterior neck painwith radiationinto hisleft upper
trapezius muscle. CX-8, p. 6, 14-15, 23, 31, 35-36.

Dr. Towne is aware of studies showing the general population exhibits disc bulges on MRI
scans without symptoms, but is not cognizant of the actual percentage of the population that does
so. Dr. Towne testified that in Mr. Burt’s case, the patient has residual pain in addition to disc
bulges. CX-8, p. 21-23.

Spondylosisiscommonly known asarthritisand can be developmental, traumatic, congenital,
and progressive. Dr. Townetestified that Mr. Burt probably had spondylosis before April 1997 and
the condition was aggravated by Mr. Burt’s April 4, 1997 injury. Dr. Towne opines Mr. Burt’s
cervical complaints are all tied to hisindustrial injury. CX-8, p. 26-29, 44.

Because of the presence of multilevel mild to moderate cervical spondylosis and pain with
range of motion in his neck, Mr. Burt is precluded by his April 4, 1997 injury from performing his
customary and usual duties as a shipfitter at NASSCO. This condition puts Mr. Burt in a position
where he could be adanger to himself and the people around himif hereturned to work asashipfitter
at NASSCO because Mr. Burt may drop whatever heisworking on or with if pain occursin hisneck.
CX-8, p. 11-12.

Dr. Towne has been to the NASSCO shipyard as avisitor but never during work hours. He

has never observed shipfittersat NASSCO. Prior to the month before his deposition was taken, Dr.
Towne had never reviewed an RU-91 job description for the job of a shipfitter with respect to Mr.
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Burt. Dr. Towne has never reviewed a position description for a shipfitter nor a job analysis for a
shipfitter at NASSCO. Dr. Townerelied on Mr. Burt’ sdescription of hisjob duties. CX-8, p. 20-21,
38.

Dr. Townetestified that based onthe RU-91'sdescription of shipfitting activitiesat NASSCO,
Mr. Burt would be precluded from doing that job due to his April 4, 1997 injury because of the
requirement of neck bending for 3-6 hours and the weight requirements. Frequent neck bending or
twisting could aggravatetheinjury by causing disc herniation and irritation of the surrounding nerves.
CX-8, p. 12-14.

On February 20, 2002, Dr. Towne did a supplemental report that incorporates his opinions
and treatmentsregarding Mr. Burt’ sdisability. Dr. Towne physically examined Mr. Burt’ sneck and
upper extremities. Dr. Towne sopinion on February 20, 2002 wasthat Mr. Burt was precluded from
repetitive motions of the neck, which contemplated that Mr. Burt had lost approximately 50% of his
pre-injury capacity for flexing, extending, bending, and rotating hisneck. Dr. Towne opined that Mr.
Burt may require analgesic and/or anti-inflammatory medications as hissymptomsrequire and should
be afforded physical therapy and/or chiropractic treatment for flareups of neck pain. CX-8, p. 6-7;
9-11; CX-9.

Dr. Towne did not previously review Joyce Gill’s vocational report for Mr. Burt. With
respect to thereport, Dr. Townedid not know what part of the body was being referred to when Mr.
Burt was asked about bending or twisting. Dr. Towne testified that otherwise Mr. Burt’s answers
in Ms. Gill’sreport are consistent with the information he gave Dr. Towne. CX-8, p. 31-35.

Mr. Burt never complained to Dr. Towne about lower back pain. Dr. Towne testified that
Mr. Burt does not have disability in lower back. CX-8, p. 40.

Larry D. Dodge, M.D.°

Dr. Dodge has been a board certified in orthopedic surgeon since 1988. About 95% of his
current private practice deals with neck and back injuries, and he does about 400 spine operations a
year. Thirty to forty percent of his cases deal with patients not involved in litigation, and 60 to 70%
areworkers compensation casesin which the patients do not have attorneys. Sevento eight percent
of his practiceisasa QME. Interms of his medical-legal evaluations, 80% isfor the defense, 10%
isfor applicant, and 10% is as an agreed medical examiner. RX-21, p. 6-9.

Dr. Dodge getsone or two referralsaweek from NASSCO regarding back and neck injuries,
with 75-85% of those referrals for treatment. Dr. Dodge has been to NASSCO shipyard and
observed shipfitters. He has also reviewed job analyses for shipfitters at NASSCO. RX-21, p. 28,
42-43.

® The records of Dr. Dodge are reproduced as RX-11 to 14 and RX-22 and 23. These
records will be cited to the extent they differ from or add to Dr. Dodge' s testimony.
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Dr. Dodge has examined Mr. Burt nine times between April 1997 and February 2001, doing

aclinical exam each timeéwith respect to the MRI of Mr. Burt’scervical spine, Dr. Dodge testified
that the results revealed some mild degenerative disc disease and bulging. The condition was not
impinging against the nerve or spina cord, and is not clinically significant because it is a common
finding among individuals in Mr. Burt’s age range. Studies have shown that about 30% of people
in their 30's and about 40% of people in their 40's exhibit non-symptomatic disc bulges on an MRI
scan. RX-21, p. 11-12, 20, 36-37.

Dr. Dodge testified he sees more or just as many cases of arthritis of the spine as any

physicianin San Diego. Mr. Burt has spondylosis which can cause pain and discomfort, but the pain
usually is not longstanding disabling pain. Spondylosis is a condition that can be made worse by
trauma, and Mr. Burt probably had condition before April 1997. The condition may flare due to
trauma but should go back down. Mr. Burt had atype of arthritis everyone gets, and trauma similar
to Mr. Burt’sfall on April 4, 1997 probably did not worsen the condition. RX-21, p. 64, 67-68, 84.

Dr. Dodgedisagreeswith Dr. Towne’ sconclusionsregarding the possibility of disc herniation

for Mr. Burt, stating that the possibility of Mr. Burt herniating the discin hisneck isnot much greater
than the general population. Dr. Dodge testified thereis probably lessthan aone percent chance that
the disc would herniate to the point where an operation isrequired. RX-21, p. 34.

Dr. Dodge disagreeswith Dr. Towne’ sopinion that Mr. Burt runstherisk of injuring himself

or someone around him if he returns to work as a shipfitter at NASSCO. Dr. Dodge testified that
it is possible but not reasonably medically probable that Mr. Burt would re-injure his cervical spine
if he returned to work at NASSCO as a shipfitter. RX-21, p. 34-35.

Dr. Dodgetestified that Mr. Burt isnot precluded permanently from heavy work because Mr.

Burt never had any neurological symptoms, has undergone diagnostic testsincluding x-raysthat have
been normal, only has a mild bulge of his disc without impingement against a nerve, and has had
normal physical examsafter hisinitial exams. Mr. Burt has no disability in his spine based on the fact
that there are no objective findings other than mild degenerative disc disease, which isvery common
in someone Mr. Burt’sage. Dr. Dodge testified that muscle spasms are objective findings of injury
and that he observed amuscle spasmwithMr. Burt in August 1997. RX-12, p. 40; RX-21, p. 24-25,
31-32, 53-55.

Dr. Dodge opined that Mr. Burt suffered aninjury at work that caused himadisability at least

for some period of time. Dr. Dodgetestified that Mr. Burt was permanent and stationary in hislower
back on October 29, 1997. Dr. Dodge testified that Mr. Burt was permanent and stationary on
October 29, 1997 withrespect to hiscervical condition based on Dr. Towne' ssimilar finding, thefact
that six months had passed since the injury occurred, that Mr. Burt had received physical therapy and
medication, and that there was essentially nothing else that could be offered to Mr. Burt, aside from
supportive care such as anti-inflammatory type medication. RX-21, p. 51, 55-56.

With respect to Ms. Gill’ sreport, Dr. Dodge testified that if Mr. Burt had neck and cervical

spine problems, then bending, twisting, climbing, and similar movements should have been difficult
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for him. There is no reason Mr. Burt could not be pest control technician, warehouse worker, or
security guard. RX-21, p. 26-29.

1. VOCATIONAL EVIDENCE: Testimony and Report

Joyce Gill: J.G. Gill & Associates

Ms. Gill is the President of J.B. Gill & Associates and serves as a certified rehabilitation
counselor and consultant. She considers herself an expert in the San Diego labor market based on
the fact that she has worked in the San Diego labor market on a daily basis since 1983 contacting
employers and investigating employment situations for injured workers. TR. 178, 181.

A position description is an informalegeric description of a position’s responsibilities in
broad detail. Position descriptions can be obtained from interviews with individuals regarding what
isinvolved in a job and from government information. A job analysis is a written document that
outlines the physical demands, requirements, and responsibilities of a specific job. A job analysisis
performed on-site with the injured worker or an individual who was performing that job and usually
involves supervisory personnel who are intimately familiar with the job. A job analysis is for a
specific job and is very detailed compared to a position description. TR. 181-82, 207-208.

Ms. Gill has performed a position description for the job of a shipfitter at least 2-4 times a
month since 1988. Ms. Gill has performed a job analysis for the position of shipfitter at NASSCO
about 2 to 4 times ayear for the past 10 years. Ms. Gill visits the NASSCO shipyard several times
ayear and has observed shipfitters 2 to 4 times a year for the past ten years. Ms. Gill interviews
shipfitters in preparation for a position description or job analysis 3 to 4 times a month. Ms. Gill
interviews foreman or foreman supervisors of shipfitters at NASSCO to obtain information about
shipfitting at NASSCO about 2 to 4 timesayear. The RU-91 employee job description accurately
describes the job duties of a shipfitter at NASSCO, based on her knowledge and experience. TR.
182-85.

Ms. Gill interviewed Mr. Burt on December 23, 1997, the basis for her January 14, 1998
report. Mr. Burt told Ms. Gill about hisphysical limitations, education background, and employment
history. Ms. Gill reviewed medical reports regarding Mr. Burt from Dr. Towne and Dr. Dodge as
well asMr. Burt’ s personnel recordsfromNASSCO. Inexploring alternate suitable employment for
Mr. Burt, Ms. Gill assumed Mr. Burt had work restrictions as outlined by Dr. Towne, namely a
preclusion from “heavy work.” TR. 187-190, 192-93, 195.

Ms. Gill defined “heavy work” in Dr. Towne's report by referring to the Dictionary of
Occupational Titles from the U.S. Department of Labor and the definition from the Workers
Compensation Laws of Cdlifornia. Ms. Gill did not know whether Dr. Towne's “heavy work”
restriction is based on the state or federa definition. TR. 214-15.

Ms. Gill testified the Workers Compensation Laws of California defines a disability
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precluding heavy work asThirty percent, contemplates the individual has lost approximately %2 of
his pre-injury capacity for performing such activities as bending, stooping, lifting, pushing, pulling,
or climbing, or other activities involving comparable physical effort.” She testified the U.S.
Department of Labor’ sdefinition of heavy work is: exerting 50 to 100 pounds of force occasionally,
and/or 25 to 50 Ibs of force frequently, and/or 10 to 20 Ibs of force constantly to move objects. TR.
216-17.

Ms. Gill testified that Mr. Burt should be ableto perform hisdutiesasashipfitter at NASSCO
even with Dr. Towne' swork restrictions, based on the physical demands of the job. Ms. Gill took
into account several things in making her determination that Mr. Burt could return to hisjob asa
shipfitter: information from the physicians, the specific job being performed by the individual, the
information from the U.S. Department of Labor in the Dictionary of Occupational Titles, and
available position descriptions and job analyses. TR. 196, 215-16.

Based on Ms. Gill’s interview with Mr. Burt and Ms. Gill’s review of the records, Ms. Gill
performed atransferrable skillsanalysis, an outline of theworker tradesthat anindividual can perform
based on the individual’s previous occupations, education, work history, and physical
restrictiong/limitations. Ms. Gill identified three different occupations available to Mr. Burt: pest
control technician, warehouse worker, and security guard. TR. 191-93.

Ms. Gill focused on those occupations because those occupations involved aworker profile
that was similar to what Mr. Burt had demonstrated, were available in the job market, and were
within the work restrictions of Dr. Towne. Employers provide on-the-job training for all three of
these occupations. TR. 193-94, 199, 206.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Thefollowing findingsof fact and conclusionsof law are based uponthe Court’ sobservations
of the credibility of the witnesses, and upon an analysis of the medical records, applicableregulations,
statutes, case law, and arguments of the parties. Asthetrier of fact, this Court may accept or reject
al or any part of the evidence, including that of expert medical witnesses, and rely on its own
judgment to resolve factua disputesand conflictsin the evidence. See Todd Shipyardsv. Donovan,
300 F.2d 741 (5th Cir. 1962). In evaluating the evidence and reaching a decision, this Court applies
the principle, enunciated in Director, OWCP v. Greenwich Collieries, 114 S.Ct. 2251 (1994), that
the burden of persuasion is with the proponent of the rule. The “true doubt” rule, which resolves
conflicts in favor of the claimant when the evidence is balanced, will not be applied, because it
violates 8 556(d) of the Administrative Procedure Act. SeeDirector, OWCPV. Greenwich Collieries,
512 U.S. 267, 281, 114 S.Ct. 2251, 2259, 129 L.Ed. 2d 221 (1994).

JURISDICTION AND COVERAGE

This dispute is before the Court pursuant to 33 U.S.C. § 919(d) and 5 U.S.C. § 554, by way
of 20 C.F.R 88 702.331 and 702.332. See Maine V. Brady-Hamilton Stevedore Co., 18 BRBS 129,
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131 (1986).

In order to demonstrate coverage under the Longshore and Ménbders Compensation
Act, aworker must satisfy both asitusand astatustest. Herb’sWelding, Inc. v. Gray, 470 U.S. 414,
415-16, 105 S.Ct. 1421, 1423, 84 L.Ed. 2d 406 (1985); P.C. Pfeiffer Co. v. Ford, 444 U.S. 69, 73,
100 S.Ct. 328, 332, 62 L.Ed. 2d 225 (1979). The situs test limits the geographic coverage of the
LHWCA, while the statustest is an occupational concept that focuses on the nature of the worker's
activities. Bienvenu v. Texaco, Inc., 164 F.3d 901, 904 (5th Cir. 1999); P.C. Pfeiffer Co., 444 U.S.
at 78, 100 S.Ct. at 334-35, 62 L.Ed. 2d 225.

The situstest originates from 8 3(a) of the LHWCA, 33 U.S.C. § 903(a), and the status test
originates from § 2(3), 33 U.S.C. § 902(3). See P.C. Pfeiffer Co., 444 U.S. at 73-74, 100 S.Ct. at
332, 62 L.Ed. 2d 225. With respect to the situs requirement, 8 3(a) statesthat the LHWCA provides
compensation for a worker whose “disability or death results from an injury occurring upon the
navigable waters of the United States (including any adjoining pier, wharf, dry dock, terminal,
building way, marine railway, or other adjoining area customarily used by an employer in loading,
unloading, repairing, or building avessel).” Id. With respect to the statusrequirement, 8 2(3) defines
an“employee’ as* any person engaged in maritime employment, including any longshoreman or other
person engaged in longshoring operations, and any harborworker including a ship repairman,
shipbuilder, and shipbreaker . . . .” Id. To be eligible for compensation, a person must be an
employee as defined by 8§ 2(3) who sustains an injury on the situs defined by 8§ 3(a). 1d.

In this case, Mr. Burt was employed as a shipfitter for NASSCO and was involved in ship
repair and construction. TR. 5, 30-31. Therefore, the Court finds that Mr. Burt is a maritime
employee under § 2(3) of the Act. In addition, both the incidents at issue, on April 4, 1997 and
October 1, 1997, occurred at the NASSCO shipyard, and therefore occurred on amaritime site under
§ 3(a) of the Act. TR. 5, 34-35, 50-51; RX-1, p. 1-2. Because Mr. Burt hasfulfilled both the status
requirement under 8 2(3) of the Act and the situs requirement under 8 3(a) of the Act, jurisdiction
is established for this case.

FACT OF INJURY AND CAUSATION

The claimant has the burden of establishing a prima facie case of compensability. He must
demonstrate that he sustained a physical and/or mental harm and prove that working conditions
existed, or an accident occurred, which could have caused the harm. Graham v. Newport News
Shipbuilding & Dry Dock Co., 13 BRBS 336, 338 (1981); U.S. Industries/Federal Sheet Metal, Inc.
v. Director, OWCP, 455 U.S. 608, 616, 102 S.Ct. 1312, 1318, 71 L.Ed. 2d 495 (1982). Once the
claimant establishesthese two elements of his prima facie case, 8 20(a) of the Act provides himwith
apresumption that links the harm suffered with the claimant’ s employment. See Kelaitav. Triple A
Machine Shop, 13BRBS 326 (1981); Hamptonv. Bethlehem Steel Corp., 24 BRBS 141, 143 (1990).

After the 8 20(a) presumption has been established, the employer must introduce “ substantial
evidence” to rebut the presumption of compensability and show that the claimisnot one*arising out
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of or in the course of employment.” 33 U.S.C. 88 902(2), 903. Only after the employer offers
substantial evidence does the presumption disappear. Del Vecchio v. Bowers, 296 U.S. 280, 286,
56 S.Ct. 190, 193 (1935). Substantial evidence has been defined as such relevant evidence as a
reasonable mind might accept to support aconclusion. Sprague v. Director, OWCP, 688 F.2d 862,
865 (1st Cir. 1982). If the employer meetsits burden, the presumption disappears, and the issue of
causation must be resolved based upon the evidence asawhole. Kier v. Bethlehem Steel Corp. 16
BRBS 128, 129 (1984); Devine v. Atlantic Container Lines, G.I.E., 25 BRBS 15, 21 (1991).

Mr. Burt contends he was injured on two separate occasions.” First, on April 4, 1997, Mr.
Burt was working on a box girder when he dipped and fell onto the deck three feet below, striking
hishead and left shoulder. TR. 34-36. The partieshave stipulated that due to thisincident Mr. Burt
sustained an industrial injury to his back, neck, and/or hisleft shoulder. TR. 5. Their stipulation is
supported by NASSCO’ s medical records. RX-1, p. 1. Therefore, with respect to the April 4, 1997
incident, there is no issue concerning whether Mr. Burt was injured and whether that injury was
caused by his employment at NASSCO.

The second incident occurred on or about October 1, 1997. Mr. Burt testified that he was
rolling up electrical leads when the cable got caught, causing pain to his lower back. TR. 50.
NASSCO does not contest that this incident occurred nor that the incident was work-related. TR.
5. However, NASSCO does contest whether this incident caused an injury to Mr. Burt. TR. 5.
Here, NASSCO's own medical records document that Mr. Burt was seen and treated for back pain
in connection with the October 1, 1997 incident. RX-1, p. 2. Furthermore, the October 29, 1997
medical report of Dr. Dodge, who testified on behalf of NASSCO, indicates that Mr. Burt
experienced lower back pain in connection with the cableincident. RX-12, p. 42. GivenMr. Burt’s
testimony and the documentary corroboration, the Court finds that Mr. Burt wasinjured in awork-
related accident with respect to his lower back on October 1, 1997.2

NATURE/EXTENT OF DISABILITY AND MAXIMUM MEDICAL IMPROVEMENT

Disability under the Act means, “incapacity as a result of injury to earn wages which the
employee was receiving at the time of injury at the same or any other employment.” 33 U.S.C. §
902(10). Therefore, inorder for aclaimant to receive a disability award, he must have an economic
loss coupled with aphysical or psychological impairment. Sproull v. Stevedoring Servs. of America,

" Mr. Burt testified about a third incident in which he fell down stairs, causing him to lose
his tooth. TR. 49-50. Any injury involving that incident is not before the Court. Furthermore,
Mr. Burt testified that the tooth incident has been resolved and ultimately that the incident had
nothing to do with his neck or back pain. TR. 49-50, 102-104.

8 In addition to his lower back, Mr. Burt’s LS-203 for the October 1, 1997 cable incident
listsinjuries to his neck and shoulders. RX-2, p. 4. Mr. Burt presented no evidence, and the
Court finds no evidence indicating that Mr. Burt’s neck and shoulders were injured in the October
1, 1997 incident.
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25 BRBS 100, 110 (1991). Under this standard, an employee will be found to have no loss of wage
earning capacity, a total loss, or a partial loss. The burden of proving the nature and extent of
disability rests with the claimant. Trask v. Lockheed Shipbuilding Constr1C8RBS 56, 59

(1980).

The nature of a disability can be either permanent or temporary. A disability classified as
permanent is one that has continued for a lengthy period of time and appears to be of lasting or
indefinite duration, as distinguished from one in which recovery merely awaits a normal healing
period. SGS Control Servs. v. Director, OW@B F.3d 438, 444 (5th Cir. 1996)A claimant’s
disability is permanent in nature if he has any residual disability after reaching maximum medical
improvement. Trask, 17 BRBS at 60. Any disability suffered by the claimant before reaching
maximum medical improvement is considered temporary in nature. Berkstresser v. Washington
Metro. Area Transit Auth., 16 BRBS 231 (1984); SGS Control Servs., 86 F.3d at 443.

The date of maximum medical improvement isthe traditional method of determining whether
adisability is permanent or temporary in nature. See Turney v. Bethlehem Steel Corp., 17 BRBS
232,235n.5, (1985); Trask, 17 BRBSat 60; Stevensv. Lockheed Shipbuilding Co., 22 BRBS 155,
157 (1989). The date of maximum medical improvement is the date on which the employee has
received the maximum benefit of medical treatment such that his condition will not improve. This
dateisprimarily amedical determination. Manson v. Bender Welding & Mach. Co., 16 BRBS 307,
309 (1984). Itisaso aquestion of fact that isbased upon the medical evidence of record, regardless
of economic or vocational consideration. Louisianalns. Guar. Ass n. v. Abbott, 40 F.3d 122, 29
BRBS 22 (CRT) (5th Cir. 1994); Ballesteros v. Willamette Western Corp., 20 BRBS 184, 186
(1988); Williams v. General Dynamic Corp., 10 BRBS 915 (1979).

Credibility of Claimant

The evaluation of witnesses' credibility, including that of medical witnesses, is for the trier
of fact. Darcell v. FMC Corp., 14 BRBS 294, 296 (1981). As previously stated, the Court may
accept or rgject al or any part of the evidence, including that of expert medical witnesses, and rely
on its own judgment to resolve factual disputes and conflicts in the evidence. See Todd Shipyards
v. Donovan, 300 F.2d 741 (5th Cir. 1962). In evaluating Mr. Burt’ stestimony, the Court finds his
testimony is not credible and should not be given much weight. His testimony contained numerous
inconsistencies and exaggerations, most importantly concerning his job duties and the extent of his
injuries.

For example, Mr. Burt testified at the hearing that while working as ashipfitter at NASSCO,
his full tool bag weighed about 45 Ibs. TR. 32. However, in his deposition Mr. Burt testified that
histool bag probably weighed about 65 to 70 Ibs. RX-20, p. 83. Furthermore, Mr. Burt’ stestimony
about histool bag was contradicted by two of NASSCO’ s witnesses, whom the Court found more
convincing. David Voigt, the Manager of Steel Trades Training and Trades Administer for Steel
Tradesat NASSCO, testified that he wastamiliar with the job duties of ashipfitter at NASSCO from
working asashipfitter and fromtraining shipfitters. TR. 117. Mr. Voigt testified that anormal tool
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bag for weighs 20-25 Ibs. TR. 119. Elwood Breece, the Assistant Manager of Hourly Employment

at NASSCO, testified that he is familiar with the job duties of a shipfitter because he worked as a
shipfitter, supervised shipfitters, and taught shipfitters. TR. 148. Mr. Breece testified that a normal

tool bag for a NASSCO shipfitter weighs 20-25 Ibs. and that there is no reason a shipfitter would

normally carry a 45 Ib. tool bag because one normally carries only the tools one needs for that day,
putting the remaining tools in the gang box. TR. 155.

Mr. Burt also testified that as part of his job, he moved 40 Ib. steel parts generally 3 to 4 times
aweek. TR. 33. Mr. Burt testified that he carried at least two of these steel parts at a time because
he had to move stacks of 60 to 80 of them. Qah cross-examination, however, Mr. Burt testified
that as a shipfitter he had various devices, such as chainfalls, come-alongs, and porta-powers, to help
lift heavy items. TR. 96-97. He also testified that NASSCO regularly told its shipfitters not to lift
anything they thought was too heavy and to get help if something were heavier than 45 Ibs. TR. 97-
98. Both Mr. Voigtand Mr. Breece' s testimony corroborate the fact that Mr. Burt had devices to
help lift heavy items and that NASSCO frequently told its shipfitters not to lift anything alone that
they thought was too heavy. TR. 121, 154-55. Given the testimony above, the Court finds Mr.

Burt’s description of the weight requirements of his job exaggerated and self-serving.

Mr. Burt’ stestimony regarding the extent of hisinjuries also lacks credibility. For instance,
Mr. Burt was confronted with Dr. Dodge’ s October 29, 1997 report stating, “ The patient states at
this time, hislow back is actually feeling quite well. He really does not have any significant pain.”
TR. 65-66. Mr. Burt testified he did not recall making those statements. Id. He then went on to
explain that, before hisinjury he was 100% healthy and so to him pain could be “something as simple
asahangnail because I’ ve never redly experienced pain. Soif | tell [Dr. Dodge] that I’ m having pain
on my left side—if it was something to talk about, thenit’spain,” regardless of how Dr. Dodge rated
it. TR. 67. Mr. Burt’s explanation that he “never really experienced pain” is contradicted by his
testimony that prior to April 1997 he felt severe pain in his knee after a car accident, requiring
surgery. TR. 68.

With respect to falling down aflight of stairs and losing histooth, Mr. Burt testified at the
hearing initially that his neck was affected because he hit his face and the impact pushed his neck
back, aggravating the pre-existing pain. TR 100-01. After being read his deposition, wherein Mr.
Burt stated hefelt no additional painto any part of hisbody asaresult of thetoothincident, Mr. Burt
explained, “What 1" m saying isthat all the pain was aready on my body so | wasn't looking for none
to be extra. | wastrying to fix what was aready bleeding. My pain was already there.” TR. 102.
After being refreshed further from his deposition wherein he stated he did not tell Dr. Towne about
the tooth incident because, “it was a dental incident. It didn’t have anything to do with my neck or
back,” Mr. Burt ultimately testified that it isfair to say the tooth incident did not have anything to do
with his neck or back. TR. 103-04. Although the tooth incident is not relevant to this case in a
substantive manner, the Court finds this exchange revealing as to the accuracy and veracity of Mr.
Burt’s testimony.
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Also, Mr. Burt’s description of hisinjuriesisinconsistent with the information he provided
to Joyce Gill in preparation of her vocational report in December 1997. The report indicates Mr.
Burt reported no difficulty with bending/twisting, standing, walking, sitting, climbing stairs and
ladders, kneeling, and sguatting/stooping, among other things. RX-18, p. 133-34. Dr. Dodge
testified that anindividual with problemsin his/her neck should have difficulty with bending, twisting,
climbing, and similar movements because the individual would have to extend, flex, and twist his/her
head and neck repeatedly in performing work in those body positions. RX-21, p. 27-28.

Since being fired from NASSCO in April 1998, Mr. Burt has not looked for any work,
including light duty work. TR. 93. When asked whether he spent histime watching television, Mr.
Burt responded he became homeless and has done nothing; he did not watch television because he
did not have ahome. TR. 94. However, after he was read deposition testimony indicating he
watched television, he conceded that he currently spends histimewatching television. TR. 95. Also,
Mr. Burt’ stestimony that he has pain from turning his head and reaching with hisarmisinconsistent
with his testimony that he was in a fight in 1998 during which he sustained a busted lip and took
swings at his opponent. TR. 51-52, 78-80.

Mr. Burt also testified he did not take any prescription medication from 1998 until January
2002. TR. 82. Hedid not have medical coverage during that time. TR. 82, 111. He received
medical coverage after applying for it with Veterans Affairs in January 2002, at which time he
received and began taking anti-inflammatory and pain medication. TR. 81-82, 111-12. Asidefrom
medication, Mr. Burt last received medical treatment for his back, neck, or shoulder in 1997. TR.
87. Mr. Burt has never been seen or treated by achiropractor. TR. 81. If Mr. Burt wereindeed in
the disabling pain he describes, the Court finds it difficult to believe he did not apply for medical
coverage sooner than he did, could go so long without prescription medication for the pain, and was
not treated in any way, aside from medication, snce 1997. After reviewing the entirety of Mr. Burt’s
testimony and having considered it in light of all the other evidence, the Court finds Mr. Burt’s
testimony is not credible and should be afforded little evidentiary value.
Temporary Disability

After hisinjury on April 4, 1997, Mr. Burt worked modified light duty at NASSCO until he
was terminated in April 1998. TR. 37-38, 93. According to the medical expertsin this case, Mr.
Burt’swork-related injuries arising from both the April 4, 1997 and October 1, 1997 incidents were
permanent and stable in October 1997. CX-3, p.8; CX-8, p. 31; CX-9, p. 2; RX-12, p. 45; RX-15,
p. 68; RX-21, p. 16-18, 55. Therefore, NASSCO provided Mr. Burt with light-duty work from the
time he was first injured until all his injuries reached maximum medical improvement and became
permanent. Mr. Burt has presented no evidence of any wage loss while he was employed on light
duty, and hiswage statements do not indicate any such wageloss. CX-5, pp. 10-32. Therefore, the
Court findsthat Mr. Burt did not suffer an economic lossduring the period before hisinjuries became
permanent and is not entitled to any temporary disability benefitsin connectionwith his April 4, 1997
and October 1, 1997 injuries.
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Permanent Disability for the October 1, 1997 Incident

With respect to the issue of permanent disability, Bdirt’ s lower back injury of October 1,
1997 presents a clearer legal resolution and will be evaluated first. Dr. Dodge, on behalf of
NASSCO, testified that Mr. Burt's date of maximum medical improvement for this injury was
October 29, 1997. RX-12, p. 45; RX-21, p. 16. The Court findsMr. Burt’slower back injury since
that date hasfully resolved itself, and Mr. Burt isnot entitled to any permanent disability benefits for
his lower back injury of October 1, 1997.

The evidence fully supports such a finding. According to Dr. Dodge's October 29, 1997
medical report, Mr. Burt stated at that time that hislower back was actualy feeling quite well. RX-
12, p. 43. According to Dr. Dodge’s July 17, 1998 report, Mr. Burt at that time denied any lower
back pain. RX-13, p. 52. In his February 2001 visit with Dr. Dodge, Mr. Burt did not report any
lower back pain, telling Dr. Dodge that the only complaint he had was some soreness on theleft side
of hisneck and left shoulder. TR. 64; RX-14, p. 58. Furthermore, Dr. Towne, the medical expert
testifying on behalf of Mr. Burt, testified that Mr. Burt had never complained to him of any lower
back pain. CX-8, p. 40. Both Dr. Dodge
and Dr. Towne agreethat Mr. Burt does not have any permanent disability in hislower back. CX-8,
p. 40; RX-12, p. 44, 48; RX-13, p. 54; RX-14, p. 64, 65. Giventhe medical testimony indicating that
thereisno disability in Mr. Burt’ slower back, the Court findsMr. Burt isnot entitled to any disability
benefits for his lower back.

Permanent Disability for the April 4, 1997 Incident

With respect to Mr. Burt’ sinjuriesrelating to his April 4, 1997 fall, both Dr. Dodge and Dr.
Towne agree that Mr. Burt reached maximum medical improvement in October 1997. CX-3, p. §;
CX-8, p. 31; CX-9, p. 2; RX-15, p. 68; RX-21, p. 17-18, 55. For the reasons that follow, the Court
finds Mr. Burt is not entitled to any permanent disability benefits for his April 4, 1997 injuries.

1.

In Brooksv. Newport News Shipbuilding & Dry Dock Co., 26 BRBS 1(1992), aff'd, 2 F.3d
64, 27 BRBS 100 (CRT) (4th Cir. 1993), the claimant suffered awork-related injury but continued
to work for his employer in alight duty position. 26 BRBS at 2. The claimant was then fired from
the light-duty position for falsification of company records, a legitimate company reason unrelated
to hisindustrial injury. 1d. The Benefits Review Board first held that because the claimant did light-
duty work for the employer, the employer was relieved of the burden of demonstrating the existence
of suitable alternate employment. Brooks, 26 BRBS at 6. The Board then went further stating,
“because claimant’ sinability to performthe post-injury job at employer'sfacility...wasdueto hisown
misfeasance in violating a company rule, any loss in his wage-earning capacity thereafter is not
compensable under the Act inasmuch it is not due to claimant's disability resulting from the
work-related incident.” Id. Having so ruled, the Board concluded it was
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unnecessary to evaluataeter alia, the claimant’s arguments for partial disability. 1d. The Fourth
Circuit reviewed the case and affirmed the reasoning of the Board. Brooks, 2 F.3d at 66, 27 BRBS
at 102 (CRT).

Inthiscase, Mr. Burt likewise suffered an employment-related injury and continued to work
for NASSCO doing suitable light-duty work. Also, Mr. Burt was likewise terminated for reasons
unrelated to hisindustrial injuries. Shortly after his April 4, 1997 fall, Mr. Burt tested positive for
marijuana use and was placed in NASSCO's Employee Assistance Program, a program to assist
NASSCO employeesthat have issuesin safety and performance. TR. 45, 149-50. About one year
later, he tested positive for alcohol use and was terminated for that reason. TR. 44, 150. Mr. Burt
contested the fairness of his termination at the hearing, contending that he was mislead and was not
given notice that alcohol use was a grounds for termination.® TR. 45-48, 161-70. Although Mr.
Burt asserts he was unfairly terminated because he was not given proper notice, Mr. Burt did not
assert nor did he present evidence that the reason for hisfiring was somehow linked to hisindustrial
injuries, whichistherelevant question under Brooks. The Court finds histermination for alcohol use
wasalegitimate company reason unrelated to hisindustrial injuries. Therefore, asin Brooks, because
Mr. Burt’s termination from his light-duty work at NASSCO was due to his own malfeasance in
violating company policy, any loss in his wage earning capacity is not compensable. Furthermore,
according to Brooks, it isunnecessary to evaluate Mr. Burt’ s prospectsfor partial disability benefits.

2.

The Court shall go further, however, finding Mr. Burt isnot disabled under 8 2(10) of the Act
with respect to his April 4, 1997 injuries because he has failed to prove any loss in wage earning
capacity dueto thoseinjuries. Dr. Dodge testified that Mr. Burt has no disability in hiscervical spine
and can return to work asashipfitter at NASSCO. RX-12, p. 44; RX-13, p. 54; RX-14, p. 65; RX-
21, p. 18, 19, 23, 30-32. Dr. Dodge formed his opinion based on the fact that Mr. Burt’s physical
exams were generally normal, that Mr. Burt is neurologically normal, and that there is essentially
nothing in the way of objective findings to support Mr. Burt’s subjective complaints, aside from an
MRI revealing some mild degenerative disc disease. RX-21, p. 18, 32. Regarding the MRI, Dr.
Dodgetestified that thereisno evidence of adisc herniation or anything elsethat would beworrisome
and that the MRI results were a very common finding in someone Mr. Burt’'sage. 1d.

Dr. Dodge's testimony that Mr. Burt can return to work as a shipfitter at NASSCO. is
contradicted by Dr. Towne's testimony. Dr. Towne testified that because of mild to moderate
cervical spondylosis with some disc bulging, Mr. Burt cannot work as a shipfitter at NASSCO
because he could be a danger to himself and others. CX-8, p. 11-12. Dr. Towne described Mr.
Burt’s disability as a preclusion from repetitive motions of the neck, which contemplates Mr. Burt
lost approximately 50% of his pre-injury capacity for flexing, extending, bending, and rotating his

°® Mr. Burt never filed a grievance contesting his termination, despite the fact he had such a
right under his collective bargaining agreement with NASSCO. TR. 104-05, 151.
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neck. CX-8, p. 11; CX-9, p. 4. Dr. Towne testified that frequent neck bending and twisting could
further aggravate MrBurt’s condition by possibly causing disc herniation and irritation of the
surrounding nerves. CX-8, p. 14.

Having reviewed the testimony and reports of both doctors, the Court is more persuaded by
Dr. Dodge' stestimony. First, the Court finds Dr. Dodge's opinion concerning Mr. Burt’s cervical
condition more informed and reliable. The doctors do not disagree in their opinions of Mr. Burt’s
neurological, x-ray, and MRI results. Both doctors agree Mr. Burt is neurological tests are normal.
CX-8, p. 35-36; RX-21, p. 24, 32. Both doctors found x-rays of Mr. Burt’s cervical spine to be
negative. CX-8, p. 29-31; CX-9, p. 1; RX-21, p. 13, 24. Both doctors found the MRI results
revealed mild to moderate cervical spondylosis with disc bulges at C3-4, C4-5, and C5-6, without
cord or nerve root impingement. CX-8, p. 11; CX-9, p. 3; RX-13, p. 53; RX-14, p. 60; RX-21, p.
20. The doctors disagree only on the clinical significance of the MRI results.

Dr. Dodge opined that the MRI resultswere not clinically significant because the results are
acommon finding in someone Mr. Burt’ sage, are not the kind of disc abnormality that would cause
disabling-type pain, and because an individual with such a condition can usualy return to normal
employment without difficulty. RX-21, p. 20-21. Dr. Dodge testified that degenerative disc disease,
the kind of arthritisMr. Burt has, is essentially something everyone gets. RX-21, p. 67. Hetestified
that studiesindicate 30% of the population in their 30's will exhibit disc bulges and more significant
herniations on MRI scans, even if they have no symptoms. RX-21, p. 36. For individuals in their
40's, there is about a 40% chance of exhibiting an abnormal MRI scan with bulges and herniations,
even though the individuals are asymptomatic. 1d.

Dr. Townewasaware of studiesindicating that some asymptomatic individualsinthegenera
population will nevertheless show disc bulges on MRI scans, but he was not cognizant of the actua
percentages. CX-8, p. 22. Inlight of Dr. Dodge' s testimony and the MRI studies, Dr. Towne did
not persuade the Court that Mr. Burt’s MRI results were any more clinically significant than the
resultsfrequent for alarge percentage of the genera population. Inaddition, Dr. Towne' stestimony
did little to refute the fact that Mr. Burt’ s condition is common for someone his age, asindicated by
Dr. Dodge. Dr. Townetestified that in additionto the MRI findings, herelied on afinding of residual
pain with Mr. Burt. CX-8, p. 22. However, Mr. Burt’s credibility is suspect, and the Court is
reluctant to ratify Dr. Towne' sreliance on information derived intricately from Mr. Burt’ s subjective
assertions of pain. As indicated by Dr. Dodge, aside from the MRI results the Court has just
discussed, thereisllittle in the way of objective findings' to support the conclusion that Mr. Burt is
unable to return to his job as a shipfitter at NASSCO. Dr. Dodge' s testimony is also more
persuasive because Dr. Dodge is more familiar with the position of a shipfitter at NASSCO. Dr.
Dodge has been to the NASSCO shipyyard during work hours and has observed shipfittersworking.

2 Dr. Dodge testified that a muscle spasm when observed is an objective finding and that
he observed a muscle spasm with Mr. Burt in August 1997. RX-12, p. 40; RX-21, p. 53-55. The
Court finds this occurrence is of little significance because it was singular in nature and it occurred
early on before Mr. Burt became permanent and stable.
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RX-21, p. 28. Dr. Towne on the other hand has been to the NASSCO shipyard only asavisitor and
has never observed shipfitters at work. CX-8, p. 20. Dr. Dodge had reviewed ajob analysis for a
shipfitter at NASSCO on numerous occasions while Dr. Towne had never reviewed a position
description nor job analysisfor ashipfitter at NASSCO. RX-21, p. 28. Furthermore, Dr. Townedid
not even review the RU-91 employee job description, RX-10, until a month before his deposition.
CX-8, p. 21.** In concluding that Mr. Burt was unable to work as a shipfitter at NASSCO, Dr.
Towne relied on Mr. Burt’s own description of his physical duties as a shipfitter. CX-8, p. 38.
Having already discussed the credibility problemswith Mr. Burt, specifically regarding hisdescription
of hisjob duties, the Court finds Dr. Towne' smedical conclusion isweakened by the reliance on Mr.
Burt for information regarding the job duties of a shipfitter at NASSCO.

Dr. Dodge aso has more experience with evaluating neck injuries than Dr. Towne. Dr.
Dodge testified that about 95% of his practice dealt with neck and back injuries and that he sees at
least as much arthritis of the spine as any physician in San Diego. RX-21, p. 6, 84. Dr. Towne's
practiceonthe other hand dealswith everything from head to toe. CX-8, p. 19. Dr. Dodge performs
about 400 spine operationsayear. RX-21, p. 6. Dr. Towne has not performed neck surgery asthe
primary surgeon since his residency over 31 years ago. CX-8, p. 17-18. Dr. Dodge completed a
spinal injury fellowship in 1986 while Dr. Towne never participated in aspinal fellowship.*? RX-21,
p. 5; CX-8, p. 19. About 30 to 40% of Dr. Dodge’s practice involves treating patients outside of
workers compensation claimsand litigation. RX-21, p. 7. Dr. Towne, on the other hand, does not
have aclinical practice where he treats patients not involved in workers compensation or litigation.
CX-8, p. 18.

Aside from having more experience with neck injuries, Dr. Dodge has examined Mr. Burt
morethan Dr. Towne has. Dr. Dodge examined Mr. Burt nine times, beginning in April 1997. RX-
21, p. 11-12. Dr. Towne examined Mr. Burt only four times, beginning in September 1997. CX-8,
p. 6, 23.

Furthermore, Joyce Gill, avocationa expert familiar with the shipfitter position at NASSCO,
testified that Mr. Burt is able to work as a shipfitter at NASSCO even with Dr. Towne's work
restrictions. TR. 196. Inevaluating what Dr. Towne' srestriction against “heavy work” meant, Ms.
Gill referred to the definition of “heavy work™ given by both the Workers Compensation Laws of
California and the U.S. Department of Labor.”® TR. 214-15. Based on his medica report of

1 Dr. Towne's deposition was taken over a month after the courtroom hearing.

12 A fellowship is a period of time in which an individual does specific work and surgery
on an area of concern. CX-8, p. 20.

13 Ms. Gill testified the Workers Compensation Laws of California defines a disability
precluding heavy work as. “Thirty percent, contemplates the individual has lost approximately ¥2
of his pre-injury capacity for performing such activities as bending, stooping, lifting, pushing,
pulling, or climbing, or other activities involving comparable physical effort.” She testified the
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February 20, 2002, Dr. Towne apparently was referring to the definition of heavy work under the
California Workers Compensation Laws. CX-9, p. 4. Therefore, Ms. Gill’'s assessment of Mr.
Burt’ s capacity to work included the proper meaning of “heavy work” asused by Dr. Towne. Given
her vocational expertise and familiarity with the duties of a shipfitter at NASSCO, the Court affords
some weight to Ms. Gill’s opinion also.

SUITABLE ALTERNATIVE EMPLOYMENT AND AVERAGE WEEKLY WAGE

Having determined that Mr. Burt is not entitled to any disability benefits for both the April
4, 1997 and October 1, 1997 incidents, the Court need not address the issue of whether NASSCO
hasproventhe existence of suitable alternative employment in connectionto thoseinjuries. Likewise,
the Court need not address the issue of Mr. Burt’s average weekly wage with respect to those
injuries.

SECTION 8(J) OBLIGATION TO REPORT EARNINGS

Inthiscase, NASSCO assertsMr. Burt failed to timely report hisearningsafter NASSCO had
made a request for such information pursuant to § 8(j). Because the Court has denied Mr. Burt of
disability benefits, the 8 8(j) issue is moot and will not be addressed by the Court.

SECTION 8(F) SPECIAL FUND RELIEF

NASSCO had contended that if Mr. Burt were awarded permanent disability benefits, then
relief under 8§ 8(f) should be awarded to NASSCO. Because the Court is not making an award of
permanent disability benefits, 8§ 8(f) isinapplicable to this case.

REASONABLE AND NECESSARY MEDICAL EXPENSES

Section 7(a) of the Act provides that:

(8 The employer shall furnish such medical, surgical, and other
attendance or treatment, nurse and hospital service, medicine,
crutches, and apparatus, for such period asthe nature of the injury or
the process or recovery may require. 33 U.S.C. § 907(a).

Inorder for amedical expenseto be assessed against the employer, the expense must be both
reasonable and necessary. Parnell v. Capitol Hill Masonry, 11 BRBS 532, 539 (1979). Medical care
must be appropriate for theinjury. 20 C.F.R. 8 702.402. A claimant has established a prima facie
casefor compensablemedical treatment whereaqualified physicianindicatestreatment wasnecessary

U.S. Department of Labor’s definition of heavy work is: exerting 50 to 100 pounds of force
occasionally, and/or 25 to 50 Ibs of force frequently, and/or 10 to 20 |bs of force constantly to
move objects. TR. 216-17.
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for a work-related condition. Turner v. Chesapeake & Potomac TellE&RBS 255, 257-258

(1984). The claimant must establish that the medical expenses are related to the compensable injury.
SeePardee v. Army & Air Force Exch. Sert3BRBS 1130 (1981); Seguppa v. Lehigh Valley

R.R. Co,13 BRBS 374 (1981). The employer is liable for all medical expenses which are the natural
and unavoidable result of the work injury, and not due to an intervening causétlaBige Marine

v. Bruce 661 F.2d 898, 14 BRBS 63 (5th Cir. 1984ff,g 12 BRBS 65 (1980).

Anemployee cannot receive reimbursement for medical expensesunlesshehasfirst requested
authorization, prior to obtaining treatment, except in cases of emergency or refusal/neglect. 20
C.F.R. §702.421; Seedso Shahady v. AtlasTile& Marble Co., 682 F.2d 968 (D.C. Cir. 1982)(per
curiam), rev’'g 13 BRBS 1007 (1981), cert. denied, 459 U.S. 1146 (1983); See McQuillenv. Horne
Brothersinc., 16 BRBS 10 (1983); See Jackson v. Ingalls Shipbuilding, 15 BRBS 299 (1983). The
Fourth Circuit has reversed a holding by the Board that a request to the employer before seeking
treatment isnecessary only wherethe claimant is seeking reimbursement for medical expensesaready
paid. The Fourth Circuit held that the prior request requirement applies at all times. See Maryland
Shipbuilding & Drydock Co. v. Jenkins, 594 F.2d 404, 10 BRBS 1 (4th Cir. 1979), rev’'g, 6 BRBS
550 (1977).

Having determined that Mr. Burt suffered employment-related injuries to his neck, left
shoulder, and lower back, the Court finds that Mr. Burt is entitled to reasonable and necessary
medical benefits due to those injuries. Mr. Burt testified that he is currently receiving anti-
inflammatory and pain medication from the Veterans Affairs Hospital. TR. 40-41, 81-82. Dr.
Towne opines that Mr. Burt may require analgesic and/or anti-inflammatory medications as his
symptomsrequire and should be afforded physical therapy and/or chiropractic treatment for flareups
of neck pain. CX-9, p. 4. Although expounding that Mr. Burt has reached a plateau in terms of
medical treatment, Dr. Dodge’ stestimony suggests Mr. Burt may benefit from supportive care, such
as anti-inflammatory type medication. RX-21, p. 56. The Court construes the foregoing evidence
asan indication that reasonable and necessary medical treatment may be required in connection with
Mr. Burt’ swork-related injuries. Therefore, Mr. Burt isentitled to any reasonable and necessary past
and future compensable medical benefits associated with his work-related injuries.

ATTORNEY'SFEES

Under Section 28(a) of the Act, if an employer declines to pay any compensation within 30
days after receiving written notice of a claim from the district director, and the claiatont®y’s
services result in a successful prosecution, the claimant is entitled to an attorney’s fee payable by
employer. See 33 U.S.C. § 928(a); Moody v. Ingalls Shipbuilding, Inc., 27 BRBS 173, 176 (1993).

Under Section 28(b) of the Act, when an employer voluntarily paysor tenders benefitsand thereafter
acontroversy arises

over additional compensation due, the employer will be liable for an attorney’s fee if the claimant
succeeds in obtaining greater compensation than that paid or tendered by employer. See 33 U.S.C.
§ 928(b); Moody, 27 BRBS at 176.
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For cases of partial or limited success, the awartofney’s fees should be reasonably
tailored in relation to the results obtained. 1ngalls Shipbuilding, Inc. v. Director, OWCP, 991 F.2d
163, 166, 27 BRBS 14, 16 (CRT) (5th Cir. 1993); Hendey v. Eckerhart, 461 U.S. 424, 440; 103
S.Ct. 1933, 1943; 76 L.Ed. 2d 40 (1983). The Supreme Court has noted that in partial or limited
success cases, the product of hours reasonably expended on the litigation as a whole times a
reasonable hourly rate may result in an excessive amount. Hensley v. Eckerhart, 461 U.S. at 436; 103
S.Ct. at1941; Ahmed v. Washington Metro. Area Transit Auth., 27 BRBS 24, 27 (1993). Thereis
no precise rule or formula; a court may address such cases by eliminating hours or simply reducing
the award. Hendey, 461 U.S. at 436-437, 103 S.Ct. at 1941; Ahmed, 27 BRBS at 27. “Success’
of an action under Hendley is not measured in terms of the monetary amount awarded, but rather in
terms of how successful the plaintiff was in achieving the claims asserted. Bullock v. Ingalls
Shipbuilding, Inc., 27 BRBS 90, 96 (1993). In cases under the Longshore Act, moreover, whilethe
amount of benefits awarded is a relevant factor in determining the attorney’ s fees award under 20
C.F.R. § 702.132(a), a claimant’s success must also be measured against the amount of benefits
voluntarily paid by employer. Bullock, 27 BRBS at 96; Rogersv. Ingalls Shipbuilding Inc., 28 BRBS
89, 92 (1993).

Claimant in the present case is receiving an award only for medical benefits. Therefore, the
Court will consider claimant’s limited success in awarding attorney’s feesin this case.

Accordingly,

ORDER
It is hereby ORDERED, ADJUDGED AND DECREED that:

1) Respondent shall pay Claimant for all reasonable and necessary past and future medical
expenses, consistent with this opinion, resulting from the work-related injuries to his neck,
left shoulder, and lower back on April 4, 1997 and October 1, 1997; and

2) Claimant’ s counsel shall have thirty daysfrom receipt of this Order in which to file afully
supported attorney fee petition and simultaneoudly to serve a copy on opposing counsel.
Thereafter, Employer shall havethirty (30) daysfrom receipt of the fee petition in which to
file aresponse.
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So ORDERED.

P

RICHARD D. MILLS
Administrative Law Judge
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